apprentices; 4 failing to include nondiscrimination language in the union constitution and collective bargaining agreement; 5 refusing to refer women and minorities to jobs; 6 failing to pursue grievances for members experiencing discrimination;' and perhaps most effective, contributing to hostile work environment harassment of women and minorities. 8 Despite the historical exclusion of women and minorities from unions in the construction trades, labor union membership still presents a tremendous opportunity for higher wages and improved working conditions for these workers. For instance, a woman employed as a union journeyman plumber earns on average more than twice the salary of a health aide, 9 enjoys greater flexibility in employment hours and location, and often receives pension and healthcare benefits. In order for this opportunity to be fully realized, however, courts must extend greater protection under Title VII to women and minorities in the construction industry by holding unions responsible when they perpetuate hostile environment discrimination in the workplace.
A unique feature of unions in the construction industry is their unusual degree of control over the terms and conditions of employment. Due to the temporary nature of the employment relationship-construction workers often have dozens of employers over the course of a career but remain members of the same union-employers rely on unions to perform many tasks that are traditionally performed only by employers. These may include job training, hiring, firing, workplace supervision, and discipline for workplace infractions. Similarly, the relatively short duration of most construction projects makes it difficult for individual union members to get relief from any one employer for workplace problems. Union members rely on their unions to address issues that arise at multiple work sites, including safety and discrimination. Thus, unions in the construction industry occupy a unique position with respect to hostile work environment race and sex discrimination. Through the exercise of the union's authority in the workplace and its role as a workplace advocate for members, unions have the power either to prevent discrimination or to perpetuate it. Sadly, many have chosen the latter.
Given the authority exercised by many unions in the construction industry and the difficulty workers face in seeking relief from employers, it makes sense to hold unions responsible under federal anti-discrimination law when they perpetuate workplace discrimination. Nevertheless in EEOC v. Pipefitter's Association Local Union 597, an influential recent case involving a hostile work environment race discrimination claim against a plumber's union, the Seventh Circuit Court of Appeals held that the union was not responsible for racially hostile graffiti in portable toilets reserved for plumbers, despite a district court finding that the union had assumed responsibility for the toilets' condition." ' Instead, the court held that hostile work environment discrimination is primarily the responsibility of employers, and that labor unions have no affirmative duty under Title VII to prevent or remedy workplace discrimination. 1 ' Other scholars and commentators examining the issue of hostile work environment discrimination have focused on the elements of a hostile environment claim. 12 Yet in many cases arising in the construction industry, the issue is not whether discrimination has occurred but who is responsible for preventing and remedying it. The Seventh Circuit's decision in Local 597 relieves unions of responsibility for hostile work environment and harassment even where their inaction has made it harder for their members to seek relief from the employer. This is true despite the fact that unions are often in a far better position than employers to remedy workplace harassment in the construction industry.
This Article will argue that a union aware of, but unreasonably failing to address, hostile work environment discrimination against its members should be liable under Title VII where it exercises a sufficient degree of control over the workplace to remedy the discriminatory conduct. Part I of this Article will examine hostile work environment jurisprudence in the Supreme Court and the courts of appeals prior to Local 597. Part II will discuss the Seventh Circuit's decision in Local 597 and its impact on subsequent cases. Part III will critique Local 597, arguing that it is unresponsive to hostile work environment discrimination in the construction industry; is out of harmony with the remedial purpose of Title VII; and fails to address the unique authority of construction unions over workplace conditions. Finally, Part IV will argue that unions should be liable under. Title VII for hostile work environment discrimination in the construction industry provided that certain factors are met, and it will discuss and respond to possible criticism of this standard.
I. UNION LIABILITY FOR HOSTILE WORK ENVIRONMENT UNDER TITLE VII PRIOR TO EEOC v. PIPEFITTERS ASSOCIATION

LocAL 597
Title VII of the Civil Rights Act of 1964 prohibits discrimination based on race, color, sex, religion, and national origin by both employers and labor unions. 1 3 Where an employer permits the ex- Unlawful employment practices (a) Employer practices It shall be an unlawful employment practice for an employer-
(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual's race, color, religion, sex, or national origin; or 
A. Elements of Hostile Work Environment Discrimination
In Meritor Savings Bank, FSB v. Vinson, the Supreme Court recognized hostile work environment sex discrimination and set forth the standard for determining when a hostile work environment is actionable under Title VII. 4 In that case, a bank employee was sexually harassed by her supervisor over a period of four years. Analogizing to prior circuit court cases recognizing racially hostile work environment discrimination under Title VII, 6 the Court held that sexual harassment is actionable as employment discrimination where it is "sufficiently severe or pervasive 'to alter the conditions of [the victim's] employment and create an abusive working environment. ' "1 7 Where a hostile work environment exists, an employer is not automatically liable; instead, courts are to apply common-law agency principles to determine the employer's responsibility. 8 Additionally, the Meritor Court noted that, even though the employee failed to invoke the company nondiscrimination policy, the employer was not shielded from responsibility. Because the policy did not specifically mention sexual harassment (c) Labor organization practices It shall be an unlawful employment practice for a labor organization-(1) to exclude or to expel from its membership, or otherwise discriminate against, any individual because of his race, color, religion, sex, or national origin; (2) to limit, segregate, or classify its membership or applicants for membership, or to classify or fail or refuse to refer for employment any individual, in any way which would deprive or tend to deprive any individual of employment opportunities, or would limit such employment opportunities or otherwise adversely affect his status as an employee or as an applicant for employment, because of such individual's race, color, religion, sex, or national origin; or (3) to cause or attempt to cause an employer to discriminate against an individual in violation of this section. 14 Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 72 (1986 20 Though the harassment must be extreme and pervasive so as to alter the conditions of employment, it need not result in actual psychological harm or injury. 2 ' Additionally, the Court adopted a standard that is both objective and subjective: Conditions must be such that a reasonable person would find them hostile or abusive, and the victim must also perceive them as such. On the other hand, where there has been no adverse employment action, an employer has an affirmative defense, which looks to the reasonableness of the employer's conduct as well as that of the plaintiff. The purpose of the affirmative defense is to encourage employers to take positive steps to prevent unlawful discrimination by their supervisory employees, such as implementing nondiscrimination policies with effective complaint procedures. 28 
22
B. Liability for Hostile Environment Discrimination
C. Union Liability for Hostile Environment Discrimination
In Goodman v. Lukens Steel Co., the only Supreme Court case to address the issue of union liability for hostile environment discrimination, the Court found that a union had violated Title VII where it adopted the practice of refusing to pursue grievances for racial discrimination by an employer. 2 ' The union argued that it had a nondiscriminatory reason for refusing to pursue the grievances, and therefore it should not be found in violation of Title VII. 3°T he Court rejected this argument, noting, "The Unions, in effect, categorized racial grievances as unworthy of pursuit and, while pursuing thousands of other legitimate grievances, ignored racial discrimination claims on behalf of blacks, knowing that the employer was discriminating in violation of the contract." 3 1 The union policy thus violated 42 U.S.C. § 2000e-2(c) (1) of Title VII, which makes it unlawful for a union "to exclude or to expel from its membership, or otherwise discriminate against, any individual because of his race, color, religion, sex or national origin. 3 2 Although the Goodman Court noted that both lower federal courts in this case held that a union is liable under Title VII for mere passivity in the face of employer discrimination, its affirmance was based on the evidence "prov[ing] far more than mere passivity." 33 ell made several arguments in support of the view that Title VII imposes no affirmative duty on labor unions to oppose hostile work environment discrimination against its members. 5 He argued that the language of Title VII, which sets forth different responsibilities for labor unions and employers, indicates that Congress intended to prohibit only intentional, active workplace discrimination by unions.
3 6 Justice Powell noted that the National Labor Relations Act employs similar language, but this finding has not been interpreted to hold unions responsible for acquiescence in employer wrongdoing. 7 He also claimed that union members facing discrimination have a meaningful remedy available because they can bring a Tide VII suit directly against an employer. 3 " Finally, he argued that an affirmative obligation would disrupt labor law by forcing unions to give greater priority to employment discrimination than to other labor issues: "Like other representative entities, unions must balance the competing claims of their constituents. A union must make difficult choices among goals such as eliminating racial discrimination in the workplace, removing health and safety hazards, providing better insurance and pension benefits, and increasing wages." 39 On the issue of union liability, the circuits are split in the interpretation of Supreme Court jurisprudence on Title VII hostile work environment discrimination. While courts in the First, 40 Ninth, 4 [Vol. 10:245 found that unions have no affirmative duty to remedy workplace discrimination. It is notable that most of the cases in which the courts recognized an affirmative union duty to remedy hostile work environment discrimination involved union members in the construction trades, while those rejecting union liability arose for the most part in industries where unions had a less active role in the workplace.
II. EEOC v. PIPEFITIERS ASSOCIATION LocAL 597
The Seventh Circuit's decision in EEOC v. Pipefitters Association Local 597 is the leading court of appeals decision against union liability and has been a major setback for women and minority union members facing discrimination in the construction industry. 47 The district court found that Local 597 intentionally acquiesced in the employer's discriminatory policy because the union failed to act in opposition to a racially hostile work environment despite its policy of addressing workplace conditions even absent a grievance. 4 8 The Seventh Circuit reversed, holding that unions have no affirmative duty to remedy workplace discrimination and that union acquiescence in employer discrimination does not violate Title VII. 4 9 Although this holding has been followed in dozens of subsequent cases involving tradeswomen and minorities experiencing harassment on the job, two recent decisions have distinguished the case on both its facts and the law.
A. Background and Lower Court Decision
The case began on a large industrial construction project in the predominantly African-American town of Robbins, Illinois. The prime contractor on the project, Foster Wheeler, had a history 
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[Vol. 10:245 of racially discriminatory practices. Foster Wheeler reached an agreement with the city that local residents would be hired on the project, including a number of African-American pipefitters from Local 597.
5 0 This victory was short-lived because, from the day they arrived on the job and throughout their employment at the Foster Wheeler project, the African-American pipefitters were confronted with a racially hostile work environment. Some of the incidents involved portable toilets reserved for the pipefitters covered with racially offensive graffiti; 5 ' a swastika placed in an African-American's pipefitter's toolbox; 52 a Ku Klux Klan poster displayed in the trailer used by pipefitters for breaks; and a hangman's noose strung up over the door by a fellow union member and Foster Wheeler foreman.
53
Although racial discrimination was barred by the collective bargaining agreement with the employer, Local 597 had no written procedure for dealing with racial discrimination complaints, and it provided no racial harassment training for any of its members or lead pipefitters. 54 James Ferguson, an African-American pipefitter 50 Local 597, 92 Fair Empl. Prac. Cas. (BNA) at 352. Local 597 has a long and ugly history of discrimination against its African-American members, particularly in job referrals. In 1974, the union entered into a consent decree in which it agreed to no longer discriminate on the basis of race in the operation of its hiring hall. Daniels v. Pipefitters Ass'n Local Union 597, 113 F.3d 685, 686 (7th Cir. 1997). In 1988, Frank Daniels, an African-American pipefitter who was expelled from the union after resisting discriminatory job referrals, successfully brought suit pursuant to Title VII and 42 U.S.C. § 1981, a civil rights statute that prohibits discrimination in the making and enforcement of contracts. Daniels v. Pipefitters Ass'n Local Union 597, 945 F.2d 906, 922-26 (7th Cir. 1991). Nevertheless, the union stubbornly refused to comply with the court order, and it ultimately took an additional seven years before Frank Daniels was able to win reinstatement into his union. Local Union 597, 113 F.3d at 688. In all, Frank Daniels was unable to work in his trade for thirteen years due to his expulsion from the union. Id. at 686-87.
51 Portable toilets are one of the few common spaces shared by workers in the construction industry, and their condition is a strong indicator of company and union attitudes towards women and minorities. Inadequate toilet facilities and racially or sexually explicit graffiti convey the message that women and minority workers are not welcome and that discrimination will be tolerated on thejobsite. who had endured the harassment for several months, finally complained to Steve Toth, a union business agent, and Dennis Hahney, piping superintendent for Foster Wheeler and union shop steward, when he found racially harassing graffiti directed toward both him and his wife. 5 5 Hahney had been aware of the graffiti, the noose, and the swastika for months, but took no action to correct it until Ferguson spoke up. 56 In response to Ferguson's request, Hahney asked another foreman to paint over the graffiti in the port-ajohns, but he did nothing to prevent or remove additional racially hostile graffiti that appeared in the following months.
On the Foster Wheeler worksite, Hahney was in charge of hiring, firing, and supervision of pipefitters in his capacity as superintendent for the contractor, but as a union shop steward, he was also responsible for ensuring that the union collective bargaining agreement was enforced; the job site was safe for the pipefitters; and "no one was 'hassled"' at work.
5 ' The union business agent Steve Toth visited the site regularly to ensure the collective bargaining agreement was enforced, and he once reported sexually offensive grafitti in the port-a-johns, which was later removed by the employer. 58 After an investigation, the Equal Employment Opportunity Commission (EEOC) brought suit against both Foster Wheeler and Local 597 on behalf of the African-American pipefitters. 59 Though the EEOC settled with Foster Wheeler, it maintained its suit against Local 597.60 In denying the union's motion for summary judgment, the court held that a union incurred Title VII liability if it intentionally acquiesced in an employer's hostile work environment discrimination. 61 The court adopted the intentional acquiescence standard, rejecting the higher standard requiring instigation, support, ratification, or encouragement, which is used to determine union liability under the Labor Management Relations Act. Following a bench trial, the district court found Hahney had both actual and apparent authority as an agent of Local 597 in his role as shop steward at the Foster Wheeler job site. 64 Additionally, as shop steward, Hahney acted to enforce the union collective bargaining agreement and ensure workplace safety even where there had been no complaints by union members. 65 The court also disposed of the union's argument that racial graffiti was so commonplace on construction sites that Hahney and other union officials did not realize it was offensive:
Only a visitor from another planet would fail to understand the ugliness of what was written and drawn on those walls. To credit the testimony that Hahney, Toth, Jordan and others failed to understand that the graffiti was offensive to any African American pipe fitters would require an extraordinary level of naivete 66 or cynicism. Based on these findings, the court concluded that Local 597 violated Title VII by intentionally acquiescing in the racially hostile work environment at the Foster Wheeler job site. 67 The district court awarded both compensatory and punitive damages to the plaintiffs, and it ordered injunctive relief to prevent future racial discrimination by the union. 6 8 The court permanently enjoined the union from permitting a racially hostile work environment at any job site and required notice posting at the union hall along with individual mailings to all union members. 69 Additionally, the union was ordered to create a written policy against racial harassment, including a complaint procedure, and to develop a racial harassment training program required for all union members. 7°B .
Court of Appeals Decision
The Seventh Circuit Court of Appeals reversed. 7 1 Judge Posner, writing for the majority, held that the union had no affirmarected, induced, authorized or ratified any acts of sexual harassment or that any of the alleged harassers acted under express or apparent authority as a union agent"). [Vol. 10:245 tive duty to remedy hostile work environment discrimination, 7 2 nor was it liable for "selective inaction" in the face of workplace discrimination. 7 " Judge Posner, citing both practical and statutory differences between unions and employers, made a sharp distinction between the respective roles and responsibilities of unions and employers regarding workplace discrimination.
'
He also identified and discussed four categories of selective union inaction in an attempt to distinguish Local 597 from Goodman v. Lukens Steel Co. 75 Judge Posner argued that, as a practical matter, unions should not be liable for workplace discrimination because they are in a far worse position than employers to remedy such discrimination. 7 6 Generally, union officials have no power to compel an employer to remedy or prevent discrimination against its members; 7 7 additionally, the union cannot discipline workers who discriminate, particularly when those workers are not union members. 78 Judge Posner asserted that union members experiencing workplace discrimination can still recover full relief from the employer. 7 9
Judge Posner also argued that unions and employers have different nondiscrimination responsibilities in the workplace under Title VII. The provision prohibiting a union from otherwise discriminating against its members° applies only to the union's function as the workers' agent in dealing with the employer. 8 While employers have the affirmative duty to ensure that hostile work environment discrimination is not permitted, 8 2 unions have no similar obligation. 3 Judge Posner concluded that, since unions have neither the duty nor the power to remedy workplace discrimination, the pipefitters' complaint about the racially hostile graffiti at the job site was addressed to Hahney as company foreman, not union shop steward. 8 
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Finally, Judge Posner dismissed the theory that Local 597 violated Title VII through selective inaction amounting to intentional acquiescence in workplace discrimination. 5 After identifying four possible types of selective inaction-two of which clearly violate Tide VII and two of which do not-Judge Posner held that this case fell within the latter category. 8 6 Specifically, a union is liable where it makes a policy of grieving the complaints of white workers but not those of African-American workers, and where a union refuses to pursue racial grievances due to employer hostility to such complaints. 8 
Posner argued that a union may have legitimate, nondiscriminatory reasons for choosing to address some forms of workplace discrimination but not others. For example, "uneven remediation of different forms of discrimination may reflect nothing more than a need to determine priorities so that limited resources can be concentrated on the most urgent problems of discrimination facing a particular employer (or union) at a particular site at a particular time ... ."90 Judge Posner concluded that even if selective inaction could be the basis of a Title VII claim against a union, the facts in this case were insufficient to establish that Hahney should have acted in the absence of a grievance by the African-American workers. 9 Because the union had no affirmative duty to remedy workplace discrimination and the plaintiffs failed to demonstrate selective inaction, Local 597 did not violate Title VII.
2
Writing in dissent, Judge Ilana Diamond Rovner argued that the majority opinion failed to recognize the degree of control unions may exercise in the workplace. 9 3 She instead advocated for a standard wherein a union is liable for hostile work environment discrimination when "the facts reveal that, in practice, the union [Vol. 10:245 enjoys significant control over working conditions and has the power to correct workplace inequities," yet fails to do so. 4 To determine a union's degree of authority it is important to consider not only the terms of the collective bargaining agreement, but also the actual or apparent authority union officials routinely exercise on the job site. 95 Judge Rovner agreed with the district court that Hahney and other union officials at the job site established their authority over the conditions of the port-a-johns by addressing other workplace issues; thus, their failure to address the racial graffiti in the toilets constituted intentional acquiescence in the hostile work environment. 9 6 In addition, the union allowed Hahney to serve as union shop steward despite the fact that he simultaneously served as a company foreman, indicating that the union "voluntarily crossed the boundary separating the company's domain from the union's." 9 7 Judge Rovner also dismissed the majority's argument that it would be awkward for unions to address workplace discrimination caused by fellow union members. She noted that disputes among fellow union members are common, and unions have for years had the duty to represent both harassers and victims in employer disciplinary proceedings.
98
C. Impact on Subsequent Cases
Local 597 has been cited by dozens of state and federal courts for the proposition that unions have no affirmative duty to remedy workplace discrimination and do not incur Title VII liability for inaction in the face of workplace discrimination. 9 In most of these cases, courts have dismissed discrimination claims against unions by women and minority construction workers, leaving them essentially without a remedy and diminishing the role of unions as workplace advocates for their members. 
3
Local 597 has also had an effect on cases involving hostile work environment sex discrimination. In Ellison v. Plumbers & Steam Fitters Union Local 375, the Alaska Supreme Court rejected a claim by a female pipefitter that her union discriminated against her by failing to address a sexually hostile work environment. 0 4 Fellow union members covered Ellison's work area and the port-a-johns with threatening sexual graffiti, posted altered pictures of her at the job site, and displayed tampons and "cramp pills."' 0 5 Though Ellison complained repeatedly to her shop stewards and to a company foreman who was also a union member, they encouraged her to keep the problem within the union and not file a complaint with the company. 10 6 Relying on Local 597 for the proposition that union acquiescence in an employer's discrimination is not sufficient to establish Title VII liability, the Supreme Court of Alaska upheld the dismissal of Ellison's claim and the award of substantial attorney's fees to the union.1 0 7
As these cases demonstrate, many unions in the construction trades, relying on Local 597, have relinquished their traditional role as advocates for members against racial or sexual discrimination in the workplace. At best, the union response can be viewed as passive indifference to a problem that is essentially between the worker and the employer. However, if-as is typical in the con-struction industry-union members first look to their union for assistance and leadership in dealing with workplace discrimination, Local 597 makes it particularly difficult for those union members to get relief.
Recognizing these problems, courts in two recent cases involving female plaintiffs working in non-traditional trades have distinguished Local 597 and limited the impact of the case for union members. In Maalik v. International Union of Elevator Constructors, Local 2, the Seventh Circuit limited the applicability of Local 597 by holding a union responsible for workplace discrimination under a separate provision of Title VII.' s Judge Easterbrook, writing for a unanimous Seventh Circuit panel, overturned a district court holding that only employers were liable for workplace discrimination.' O In that case, Safiyyah Maalik, an African-American elevator worker, was denied certification as a mechanic after senior mechanics refused to provide her with on-the-job training because of her race and gender. 1 0° Though the union could have either disciplined its members through fines and suspensions or certified Maalik on the basis of her classroom training, it refused to do so."' Citing Local 597, the union claimed that workplace discrimination was the sole responsibility of the employer, and the district court agreed.' 12 While not directly challenging its holding in Local 597, the Seventh Circuit held that Maalik's union violated a separate provision of Title VII prohibiting discrimination by unions or employers in the administration of apprenticeship programs.' 1 Taking another approach in Jimerson v. International Longshoremen's Association, Local 1423, the Southern District of Georgia distinguished Local 597 on its facts. " 4 In denying the union's motion to dismiss, the court held that a union may be held liable under Title VII if it has a "sufficient connection with a discriminatory practice."" ' 5 In that case, Rhonda Jimerson, a female African-American longshoreman 1 1 6 in Georgia, alleged that she was regularly sexually harassed by her supervisors and fellow union members and that the harassment continued despite repeated complaints to her union.' 17 Jimerson's union was responsible for the discipline and supervision of union members at the work site. a "" Additionally, the union president repeatedly told its members that the union controlled hiring. 1 9 The court held that these facts, if proven, could demonstrate a sufficient connection with Jimerson's experience of discrimination to hold the union liable. 120 The Jimerson court thus limited the impact of Local 597 by focusing its analysis on the relationship between union authority in the workplace and the subject of the hostile environment discrimination complaint.
III. ANALysis AND CRITIQUE OF LoCAL 597
This Section will argue that the standard for union liability for hostile work environment discrimination under Title VII as articulated in Local 597 is inadequate to prevent and remedy discrimination in the construction industry. The decision fails to recognize the historical pervasiveness of hostile work environment racial and sexual harassment in the construction industry and the authority that many unions exercise in the workplace today. Local 597 is also out of harmony with the remedial purpose of Title VII because it leaves many workers in the construction trades without a remedy.
A. Hostile Work Environment Discrimination in the Construction Trades
The Posner decision fails to appreciate the pervasiveness of racial discrimination on construction sites, as well as the role of unions in fostering and perpetuating workplace harassment of women and minorities. Local 597 gives unions, many of which already view women and minority members as trespassers, further incentive to discount their particular interests at the work site. This only 116 Longshoremen, also known as stevedores, load and unload cargo from ships. There are significant similarities between the work of longshoremen and construction workers with respect to the nature of the work, the composition of the workforce, the structure of the maritime industry, and the role of unions. For an examination of employment discrimination in the maritime industry, see Yesenia Gallegos, compounds the difficulty many union members in the construction industry already face in addressing workplace sex and race discrimination. Sexual harassment is almost universal in the construction industry. According to a study by the Chicago Women in the Trades, 88% of women working in the construction trades reported pictures of naked or partially dressed women on the job; 83% experienced unwelcome sexual remarks at work; and 80% complained that their job site had either no toilets or dirty toilets.1 21 Elaine Ward, a female journeyman plumber in New York, described her union's attitude towards workplace discrimination as follows:
I would go to jobs and the Business Agents were, to put it quite bluntly, very hostile. And the more persistent I was, the more they made it clear that they were not going to do too much to help me and that it didn't matter what the laws were. It didn't matter if the jobs were supposed to have women on them. The contractors are not responsible to the union hall. And the officers in the union are not responsible directly to the members. This is what happens in practice.' 2 2
The testimony of union officials in Local 597 indicates that racial harassment is just as widespread. The union presented evidence at trial that racially hostile graffiti was common on all construction sites in order to support its argument that conditions on the Foster Wheeler site were typical and did not violate Title VII.
12 ' Foster Wheeler agents also testified that, in their years of construction experience, they knew of no effective method to eliminate racially hostile graffiti from construction sites.1 24 The district court judge in Local 597 dismissed both of these arguments, noting that the law is effective in deterring racist conduct, even among bigoted employees.' 25 Yet the reversal by the Seventh Circuit means that unions no longer have any responsibility or incentive to address discrimination against or by their members at work. Additionally, the source of harassment is often fellow union members who resent the intrusion of women and minority workers into unions historically composed solely of white males. Union culture in the construction trades is often based on a legacy of racism and sexism. 126 Large numbers of union leaders, business agents, and shop stewards today are sons, nephews, and grandsons of prior union members who proudly celebrate the glory days of past union events, many of which occurred when women and minorities were barred from union membership. 12 7 Consequently minority workers and women are viewed as less-qualified trespassers, whose relatively recent entry into the trade unions was the result of government coercion. 28 The response a female carpenter received when she was seeking work early in her career sums up the attitude of many unions towards affirmative action programs: "We had the coloreds forced down our throats in the '60s and we'll be damned if we have the chicks forced down our throats in the '70s."129
Finally, unions themselves often make it harder for members to speak up about harassment, and many women and minorities are forced to resort to informal means to remedy workplace discrimination. Courts have been reluctant to hold unions responsible for selective inaction in the absence of a formal grievance by union members experiencing discrimination. However, many union members in the construction trades have no access to formal grievance procedures;1 3 ' are strongly discouraged from using them by union officials; 1 " 2 or know that the grievance procedure will be ineffective because union officials or senior union members are Instead, union members often use informal means, such as complaints to union officials, to address workplace discrimination because of the nonexistence or unavailability of grievance procedures. For instance, Local 597 had no formal grievance procedure for union members to report discrimination on the job site, even though there was a nondiscrimination clause in the collective bargaining agreement. 13 4 Additionally, many union members find it difficult to get a copy of either the collective bargaining agreement governing the relationship between the union and the employer or their local union constitution and by-laws, which set out the structure of the union and often contain the formal grievance procedure.1 35 Even where workers have access to and understand their union's grievance procedure, shop stewards, business agents, and other union officials often discourage filing of formal grievances about workplace discrimination. By warning the members that a complaint would antagonize the employers, or that a complainant will not be believed or taken seriously, unions succeed more often than not in persuading members experiencing discrimination not to file formal grievances. 13 6 There are many reasons why a union may discourage members from filing discrimination claims. For instance, similar to Goodman v. Lukens Steel Co., a union may argue that such claims will only antagonize employers.' 3 7 Union officials may also believe that dealing with the problem informally is more effective. Additionally, where fellow union members are the source of the harassment, the unions may seek to protect the harassers from workplace 133 See id. at *3. 134 (2000) (guaranteeing union members access to their collective bargaining agreement and constitution and by-laws). Nevertheless, in the Author's experience at Legal Momentum's Women Rebuild Project, tradeswomen often reported hostility from unions when requesting either document. Union officials demanded to know why they were requesting the documents and whether they were planning to file a lawsuit-they were warned that they could be blacklisted if they did so. See generally http://www.legalmomentum.org/legalmomentum/programs/equalityworks/ trades women/.
136 Crain & Matheny, supra note 127, at 34.
137 482 U.S. 656, 669 (1987) (holding that union violated Title VII where it acquiesced in employer discrimination and failed to process grievances of African-American union members claiming racial discrimination because of employer hostility to such claims). disciplinary proceedings. For example, in Ellison v. Plumbers and Steamfitters Union Local 375, a female plumber who was sexually harassed at work by fellow union members was urged by a shop steward and company foreman, who was also a union member, to keep the issue within the union by accepting an apology from the harasser and agreeing not to complain to company management.
8
When the shop steward or other senior union members are the source of the harassment, union members are often reluctant to use formal grievance procedures, anticipating the procedure will be ineffective. This situation is similar to Meritor, where the company harassment complaint procedure required the victim to report to the harasser.1 3 9
In such cases, it is unreasonable to require union members to file formal grievances because of the decreased likelihood that the complaint will be taken seriously and the real risk of retaliation faced by the victim of discrimination. Evan Ruderman, a female electrician in New York City, described her fear of speaking up and confronting her union about workplace discrimination:
It's always perplexed me how, in the face of such blatant sexual harassment on such a daily basis, we never went to court. We followed legal channels to get women in, to fight for bathroom and changing facilities, for all these things, but we never did a class action sexual harassment suit. And why? We were scared of being blacklisted. We were scared of the fact that we had really put ourselves out there. I think that most of us who had been in the trades, and really hung our necks out, we were really beginning to also suffer from the effects of that.' 4°O verall, Local 597 fails to recognize the pervasiveness of racially and sexually hostile work environments in the construction industry and the role of labor unions in perpetuating workplace discrimination against women and minorities. By insulating unions from liability for workplace discrimination, the decision gives unions no incentive to represent the interests of minority and women workers experiencing hostile environment discrimination, even where the union serves as an active workplace advocate on other issues. 139 MeNtor Savings Bank, FSB v. Vinson, 477 U.S. 57, 71 (1986) (noting that bank's grievance policy required employees to first report harassment to a supervisor who, in this case, was the alleged harasser). 140 Latour, supra note 122, at 184.
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B. Remedial Purpose of Title VII
When Judge Posner noted in Local 597 that women and minority workers facing workplace discrimination were not left without a remedy, he was referring primarily to the availability of money damages from an employer. 4 ' Equitable relief is some of the most powerful relief a victim of discrimination can receive under Title VII, but due to the temporary nature of employment in the construction industry, such relief is often unavailable or ineffective from discriminatory employers. Even compensatory damages are often not a sufficient remedy because those damages are reduced where employment is short-term. On the other hand, equitable remedies like those awarded by the trial court against Local 597 can be very successful in preventing and addressing workplace discrimination in the construction industry. The lack of meaningful remedies under Local 597 thus undermines the effectiveness of Tide VII in the construction industry because the statute is enforced primarily through suits by individual plaintiffs.
The primary purpose of Title VII is to prevent workplace discrimination, not to compensate victims of discrimination.' 42 For this reason, courts have broad equitable authority to order remedies, such as harassment training and notice posting, and to monitor compliance.' 4 3 The preventative goal of Title VII was also an important consideration for the Supreme Court in the creation of the affirmative defense for employers who develop a reasonable relief. The compensatory damages would be low because ajob lasts only one or two weeks at most. Equitable relief such as notice posting, harassment training, and the creation of a nondiscrimination policy would be meaningless, particularly if the source of the harassment is a fellow union member. By the time any claim is successfully asserted, the project may be complete, the job site may no longer exist, and the victim of discrimination will have moved on to dozens of other employers, as will the harasser. Neither the victim nor the harasser will see the employer's notice posting or benefit from the harassment training or nondiscrimination policy. Even if this worker decided to speak up, there is an increased risk of retaliation from the employer. Unlike the carpenter with steady employment, an employer under these circumstances could more credibly defend a layoff by arguing that the project was coming to an end and the layoff was inevitable.
On the other hand, if a plumber could bring a suit against her union for selective inaction in failing to address the workplace discrimination, it is more likely that she could receive meaningful relief in the long term. Requiring discriminatory unions to formulate nondiscrimination grievance procedures, post notices in the union hall, and provide harassment training for union members, agents, and foremen 147 would improve working conditions for women and minorities in the construction industry by making it easier and more worthwhile to speak out about discrimination. 4 '
The lack of meaningful remedies for many workers facing discrimination in the construction industry under Local 597 means that most of those workers will decide not to pursue their workplace rights, and the pattern of workplace discrimination will be perpetuated. In weighing the risk of bringing a suit to assert their workplace rights, many will decide that it is not worth the trouble, The effect of a harasser's action was compounded when others on the job knew about it but did not intervene-as though he were acting on their behalf. Contractors and unions tended to underestimate the gravity of harassment and in some instances even condoned the behavior, tacitly or explicitly. Institutional procedures for prevention or punishment were rare. Eisenberg, supra note 1, at 77. expense, and risk of retaliation from both the union and the employer to bring a suit that will provide limited compensation and have no impact on future discrimination. Not only are workers reluctant to bring such claims, but private attorneys are also less likely to represent such workers because the payout from successful suits is so low.
Local 597 thus undermines the effectiveness of Title VII by precluding the pursuit of equitable remedies from unions that perpetuate hostile work environment discrimination. Though equitable remedies are often meaningless when applied to an employer, they can have a powerful impact in the union hall. Nevertheless, Local 597 forecloses the availability of injunctive relief even from unions that close their eyes to workplace race and sex discrimination of their members. As a result, workplace discrimination in the construction trades is perpetuated, rather than deterred. hich looks to the degree of workplace control exercised by a union in determining Title VII liability. This Section will first discuss the legal standard courts should consider in holding a union responsible for workplace discrimination as well as the benefits of this standard for unionized workers in the construction industry. Addressing possible criticism, this Section argues that unions in the construction industry should embrace their role as workplace advocates for members experiencing discrimination.
IV. HOLDING UNIONS ACCOUNTABLE FOR HOSTILE
A. Union Liability for Hostile Work Environment Discrimination
A union which is aware of hostile work environment discrimination against its members, but fails to attempt to remedy that discrimination, should be liable under Title VII where that failure is unreasonable and the union exercises a sufficient degree of control over the workplace. Under this standard, not every union has an affirmative duty to combat workplace discrimination; instead courts look to the degree of control the union assumed over terms and conditions of employment in the workplace-particularly its ability to remedy the discriminatory conduct at issue.
1. Workplace Authority: Did the Union Have the Authority to Prevent the Discriminatory Conduct?
In deciding whether a union is liable for workplace discrimination, courts should first examine the degree of control the union exercises over the workplace, focusing in particular on the relationship between union control and the subject of the discrimination complaint. Some important factors indicating union control include responsibility for hiring, firing, supervision, workplace training, and discipline. Courts should also consider whether other remedies exist, including an effective employer nondiscrimination policy.
In determining whether these factors are present in any given case, an important starting point is the union's collective bargaining agreement, which sets out the respective responsibilities of each party. Other key documents are the union's own constitution and by-laws, which outline the structure of the union, the responsibilities of union officers, and the grievance procedure for its members. However, a court's inquiry should not be confined to these documents because, as Judge Rover noted, "Authority is not always conveyed formally . . . and we should not close our eyes to the realities of the workplace, particularly in the view of the broad remedial purposes of Title VII ....
Factors indicating control were important considerations for the Jimerson court, which denied a union's motion for summary judgment because the union had the power to prevent and remedy the discriminatory conduct.
1 5 2 Rhonda Jimerson had been sexually harassed for more than a year by her fellow union members and supervisors despite repeated complaints to the union. 1 3 In holding that the union could be liable for its failure to act, the court noted that the union had the power under its constitution, by-laws, and collective bargaining agreement to discipline its members for sexual harassment.
154 Also important was the fact that Jimerson's union-and not her employers-were responsible for hiring, firing, supervision, and discipline on the job. 55 Even where a union exercises a significant degree of control over the workplace, the union must have notice of the discriminatory conduct in order to incur Title VII liability. When the source of the discrimination is an agent of the union, such as a union officer, and the discrimination results in tangible adverse action, the notice requirement has been satisfied.' 5 6 Additionally, the union has actual notice of the source of discrimination where the victim files a formal grievance complaining of discrimination. However, as discussed previously, formal complaints are rare for two reasons: First, few construction unions have written procedures to deal with race or sex harassment; second, many union members are reluctant to speak up both because they fear it will be futile and because they do not wish to be labeled a troublemaker.' 5 7 Given the rarity of formal union grievances for race and sex harassment in the construction industry, notice to the union is usually composed of either an informal complaint or constructive notice. Constructive notice is satisfied where the victim of discrimination can demonstrate that the union either knew or should have known of the discriminatory conduct. 1 5 Notice seems to present a unique hurdle for union members facing workplace discrimination in the construction industry. The fimerson court noted that a "union may have constructive notice of harassment when it occurs daily, in the presence of others, including management or other responsible officials in the organization." ' 159 However, unlike an employer, union officers and management are not always present at the workplace. Union officials such as business agents, who are responsible for enforcing the terms of the collective bargaining agreement with the employer, may only visit the workplace on a weekly or monthly basis. Nevertheless, in order to maintain a strong connection between the union leadership and the work site, most construction unions appoint shop stewards to only for one union, and that the union president Hill informs members on a regular basis that the union controls hiring, not the employers.").
156 Id. The affirmative defense gives unions a strong incentive to take a proactive approach to discrimination by carefully crafting a reasonable nondiscrimination policy and complaint procedure for its members. Under this defense developed by the Supreme Court in Faragher and ELerth, where there has been no adverse employment action taken against the victim of harassment, the union may prevail if it can demonstrate that it "exercised reasonable care to prevent and correct promptly" the harassing conduct, 160 and the union member "acted unreasonably in failing to avail herself of the union's preventive and corrective opportunities."' 6 ' If a union member experiencing discrimination unreasonably fails to invoke the complaint procedure, the union is shielded from liability provided that the policy is "reasonably calculated to encourage victims of harassment to come forward." 1 6 2 In Meitor, the Supreme Court found that a policy was not reasonable where the victim was required to report the harassment to her immediate supervisor, and the policy failed to mention sex discrimination. 163 Similarly, the fimerson court held that the victim's failure to file a formal grievance was not unreasonable because she had complained repeatedly to union officials who laughed at her and urged her to drop her 160 Faragher v. City of Boca Raton, 524 U.S. 775, 807 (1998) (holding that an employer is vicariously liable for the sexual harassment of a supervisor under Title VII, but employer may raise the affirmative defense that it used reasonable efforts to correct the conduct or that the employee's conduct in avoiding harassment was not reasonable) (quoting Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 765 (1998) (applying agency principles in holding an employer may be vicariously liable for the hostile work environment of a supervisor where the employer made no reasonable efforts to correct the conduct, and the employee's conduct in avoiding harassment was reasonable)). The widespread creation and adoption of effective nondiscrimination policies and procedures by unions in the construction industry would be a welcome development. Currently, many unions in the construction industry have altogether failed to develop any policies to address race or sexual harassment, choosing instead to leave victims of workplace discrimination to fend for themselves. Judge Posner suggests a benign explanation for this attitude-perhaps "[t] he union believes that these workers have other remedies and that union intervention would unduly complicate the union's role in dealing with the employer on behalf of all the workers composing the bargaining unit." ' 165 Nevertheless, in practice it is often not possible for workers to seek relief from their employers, and many workers in the construction industry rely on their unions to advocate on their behalf to secure a workplace free from discrimination.
Altogether, this proposed standard is better because it brings union liability in line with that of employers in situations where unions have assumed similar responsibility for the terms and conditions of the workplace. It also honors the remedial purpose of Title VII by making available meaningful remedies for workers experiencing discrimination in the construction industry. Furthermore, the affirmative defense encourages the union to take preventative measures, such as nondiscrimination training and the development of a nondiscrimination policy and complaint procedure, practices which are now standard for employers in other industries.
B. Possible Criticism to Union Liability and a Response
Critics may argue that this standard will jeopardize other union goals by requiring unions to allocate a disproportionate share of union resources to the problem of workplace discrimination; that it creates an irreconcilable conflict of interest for unions where fellow union members are responsible; and that it will cause unions to close their eyes to hostile work environment harassment in the workplace in order to shield themselves from liability. This Section will address each of these arguments in turn.
First, Justice Powell and Judge Posner have argued that unions should be free to determine how to allocate resources to meet the 164 needs of their members, and that courts should not penalize unions that, for one reason or another, choose not to make workplace discrimination a priority.' 66 According to Justice Powell, the elimination of race and sex discrimination is only one of many worthy goals among which unions must choose-others include higher wages, workplace safety, 16 7 and adequate pensions. 6 ' Given both the history of race and sex discrimination among construction unions and the current composition of workers in the industry, it is clear that, absent outside pressure, hostile work environment discrimination will never be a priority for unions."' 9 In Griggs v. Duke Power, an early Title VII case, the Supreme Court emphasized that the purpose of Title VII is to break down barriers to equal workforce participation.
17 1 So long as unions are permitted to respond only to the workplace issues of the majority of their current members and ignore those of its minority and female members, the construction industry will remain largely white and male.
1
A second argument is that holding unions accountable for hostile work environment discrimination will create an irresolvable conflict of interest for unions when their own members create the harassment. 72 Nevertheless, as Judge Rovner noted in her dissent-166 Goodman v. Lukens Steel Co., 482 U.S. 656, 688-89 (1987) (Powell, J., dissenting); Local Union 597, 334 F.3d at 661. 167 In addition to the usual dangers of construction work, women working in the industry often face their own unique workplace safety issues. These include lack of adequate sanitation facilities, the unavailability of properly fitting protective equipment, poor safety training, and even the deliberate sabotage of safety equipment. See generally OCCUPATIONAL SAFETY AND HEALTH COMM'N, WOMEN IN THE CONSTRUCTION WORKPLACE: PROVIDING EQUITABLE SAFETY AND HEALTH PROTECTION (1999), available at http://www.osha.gov/doc/accsh/haswicformal.html.
168 Goodman, 482 U.S. at 688-89 (Powell, J., dissenting) ("A union must make difficult choices among goals such as eliminating racial discrimination in the workplace, removing health and safety hazards, providing better insurance and pension benefits, and increasing wages.").
169 Indeed, judging from Local 597's legacy of racism in job referrals-see supra note 50-there is no reason to believe that the union would confront the issue of workplace racism on its own initiative.
170 Griggs v. Duke Power Co., 401 U.S. 424, 429-30 (1971) ("The objective of Congress in the enactment of Title VII is plain from the language of the statute. It was to achieve equality of employment opportunities and remove barriers that have operated in the past to favor an identifiable group of white employees over other employees.").
171 Crain & Matheny, supra note 127, at 1542 (arguing that the labor union movement is weakened by its failure to recognize race and gender divisions among its members).
172 EEOC v. Pipefitters Ass'n Local Union 597, 334 F.3d 656, 661 (7th Cir. 2003) ("There is also the awkwardness of asking the union to take sides in a dispute between
